
CONTRACT FOR ENGINEERING SERVICES

Cost Plus Fixed Fee,

Unit Cost, Lump Sum, or Specified Rate

Specific Deliverable with Work Authorizations


THIS CONTRACT FOR ENGINEERING SERVICES (the “Contract”) is made by and between the Central Texas Regional Mobility Authority, 301 Congress Avenue, Suite 650, Austin, Texas 78701, hereinafter called "Authority," and ________________________, having its principal business address at ___________________ ________________________, hereinafter called "Engineer," for the purpose of contracting for engineering services. 

WITNESSETH


WHEREAS, the Authority desires to contract for engineering services generally described as ________________ ____________________________________________________; and,


WHEREAS, the Authority has selected the Engineer to provide the needed services and the Engineer has agreed to provide the services subject to the terms and conditions hereinafter set forth.


NOW, THEREFORE, the Authority and the Engineer, in consideration of the mutual covenants and agreements herein contained, do hereby mutually agree as follows.

AGREEMENT

ARTICLE 1 
SCOPE OF SERVICES


The Authority and the Engineer will furnish items and perform those services for fulfillment of the Contract as identified in Attachment A, Services to be Provided by the Authority, and Attachment B, Services to be Provided by the Engineer.  All services provided by the Engineer shall comply with the terms and conditions of the Authority’s Project Manual for the ________________________, a copy of which is attached hereto as Attachment D (“Project Manual”) and shall conform to standard engineering practices and applicable rules and regulations of the Texas Engineering Practices Act and the rules of the Texas Board of Professional Engineers.

ARTICLE 2 
COMPENSATION

Basis of Payment and Reimbursement of Eligible Costs.  The basis of payment shall be identified in each Work Authorization.  Reimbursement of costs incurred under a Work Authorization shall be in accordance with each Work Authorization.  To be eligible for reimbursement, the Engineer's costs must (1) be incurred in accordance with the terms of a valid Work Authorization; and (2) comply with cost principles set forth at 48 CFR Part 31, Federal Acquisition Regulation (FAR 31).  Satisfactory progress of work shall be maintained as a condition of payment.

ARTICLE 3 
PAYMENT REQUIREMENTS
A. Monthly Billing Statements.  The Engineer shall request reimbursement of costs incurred by submitting the original and one copy of an itemized billing statement in a form acceptable to the Authority.  The Engineer is authorized to submit requests for reimbursement no more frequently than monthly and no later than one-hundred and twenty (120) days after costs are incurred.

B. Billing Statement.  The billing statement shall show: (1) the Work Authorization number for each Work Authorization included in the billing; (2) the total amount earned to the date of submission; and (3) the amount due and payable as of the date of the current billing statement for each Work Authorization.  The billing statement shall indicate if the work has been completed or if the billing is for partial completion of the work.  The billing statement shall be substantially in the form provided by the Authority.
C. Thirty Day Payments.  Upon receipt of a billing statement that complies with all invoice requirements set forth in this Article, the Authority shall make a good faith effort to pay the amount, which is due and payable within thirty (30) days.
D. Withholding Payments.  The Authority reserves the right to withhold payment of the Engineer's billing statement in the event of any of the following: (1) if a dispute over the work or costs thereof is not resolved within a thirty (30) day period; (2) pending verification of satisfactory work performed; or (3) if required reports are not received.
E. Required Reports.
(1) As required in Attachment H, DBE Requirements, the Engineer shall submit Progress Assessment Reports to report actual payments made to Disadvantaged Business Enterprises.  One copy shall be submitted with each billing statement and one copy shall be submitted to the Authority’s address included in Article 35 hereof.

(2) Prior to contract closeout, the Engineer shall submit a Final Report (Exhibit H-4) to the Authority’s address set forth in Article 35 hereof.

(3) The Engineer shall submit a separate report with each billing statement showing the percent completion of the work accomplished during the billing period and the percent completion to date, and any additional written report requested by the Authority to document the progress of the work.

F. Audit.  The Authority shall have the exclusive right to examine the books and records of the Engineer for the purpose of checking the amount of work performed by the Engineer.  The Engineer shall maintain all books, documents, papers, accounting records and other evidence pertaining to cost incurred and shall make such materials available at its office during the contract period and for four (4) years from the date of final payment under this Contract or until pending litigation has been completely and fully resolved, whichever occurs last.  The Authority or any of its duly authorized representatives, the Texas Department of Transportation (“TxDOT”), the Federal Highway Administration (“FHWA”), the United States Department of Transportation Office of Inspector General and the Comptroller General shall have access to any and all books, documents, papers and records of the Engineer which are directly pertinent to this Contract for the purpose of making audits, examinations, excerpts and transcriptions.
ARTICLE 4 
WORK AUTHORIZATIONS
A. Use.  The Authority will issue Work Authorizations using the form attached as Attachment C-1 to authorize all work under this Contract.  The Authority shall not be responsible for actions by the Engineer or any costs incurred by the Engineer relating to work not directly associated with or prior to the execution of a Work Authorization.  Terms and conditions governing the use of Work Authorizations are set forth in this Article 4.  All work must be completed on or before the completion date specified in the Work Authorization.
B. Contents.  Each Work Authorization shall include: (1) types of services to be performed; (2) a period of performance with a beginning and ending date; (3) a full description of the work to be performed; (4) a work schedule with milestones; (5) a cost not to exceed amount, (6) the basis of payment whether cost plus fixed fee, unit cost, lump sum, or specified rate; and (7) a Work Authorization budget calculated using fees set forth in an exhibit to the Work Authorization.  The Engineer is not to include additional Contract terms and conditions in the Work Authorization.
C. Work Authorization Budget.  A Work Authorization budget shall be prepared by the Engineer and shall set forth in detail the following:  (1) the computation of the estimated cost of the work as described in the Work Authorization; (2) the estimated time (hours/days) required to complete the work at the hourly rates established in the Work Authorization; (3) a work plan that includes a list of the work to be performed; and (4) a cost-not-to-exceed-amount or unit or lump sum cost and the total cost or price of the Work Authorization.
D. No Guaranteed Work.  Work Authorizations will be issued at the discretion of the Authority.  While it is the Authority's intent to issue Work Authorizations hereunder, the Engineer shall have no cause of action conditioned upon the lack or number of Work Authorizations issued.
E. Incorporation into Contract.  Each Work Authorization shall be signed by both parties and become a part of the Contract.  No Work Authorization will waive the Authority's or the Engineer's responsibilities and obligations established in this Contract.  The Engineer shall promptly notify the Authority of any event that will affect completion of the Work Authorization.
F. Supplemental Work Authorizations.  Before additional work may be performed or additional costs incurred, a change in a Work Authorization shall be enacted by a written Supplemental Work Authorization in the form identified and attached hereto as Attachment C-2. Supplemental Work Authorizations, if required, must be executed by both parties within the period of performance specified in the Work Authorization.  The Engineer shall allow adequate time for review and approval of the Supplemental Work Authorization by the Authority.
F-1. Notice.  If the Engineer is of the opinion that any assigned work is beyond the scope of this Contract and constitutes additional work, it shall promptly notify the Authority and shall follow the procedure set forth in Section 3.3 of the Project Manual.
F-2. Changes in Scope.  Changes that would modify the scope of the work authorized in a Work Authorization must be enacted by a written Supplemental Work Authorization.  If the change in scope affects the amount payable under the Work Authorization, the Engineer shall prepare a revised Work Authorization budget for the Authority's approval.
F-3. Limitation of Liability.  The Authority shall not be responsible for actions by the Engineer or any costs incurred by the Engineer relating to additional work not directly associated with or prior to the execution of a Supplemental Work Authorization.
G. Deliverables.  Upon satisfactory completion of the Work Authorization, the Engineer shall submit the deliverables as specified in the executed Work Authorization to the Authority for review and acceptance.

ARTICLE 5 
SCHEDULE
A. Progress meetings.  As required and detailed in the Work Authorizations, the Engineer shall from time to time during the progress of the work confer with the Authority.  The Engineer shall prepare and present such information as may be pertinent and necessary or as may be requested by the Authority in order to evaluate features of the work.
B. Conferences.  At the request of the Authority or the Engineer and as required and detailed in the Work Authorizations, conferences shall be provided at the Engineer's office, the office of the Authority, or at other locations designated by the Authority.  These conferences shall also include evaluation of the Engineer's services and work when requested by the Authority.
C. Inspections.  If federal funds are used to reimburse costs incurred under this Contract, the work and all reimbursements will be subject to periodic review by the U. S. Department of Transportation.
D. Reports.  The Engineer shall promptly advise the Authority in writing of events that have a significant impact upon the progress of a Work Authorization, including: 
(1) problems, delays, adverse conditions that will materially affect the ability to meet the time schedules and goals, or preclude the attainment of project work units by established time periods; this disclosure will be accompanied by a statement of the action taken or contemplated, and any Authority or federal assistance needed to resolve the situation; and

(2) favorable developments or events that enable meeting the work schedule goals sooner than anticipated. 
E. Corrective Action.  Should the Authority determine that the progress of work does not satisfy the milestone schedule set forth in a Work Authorization, the Authority shall review the work schedule with the Engineer to determine the nature of corrective action needed.
F. More Time Needed.  If the Engineer determines or reasonably anticipates that the work authorized in a Work Authorization cannot be completed within the work schedule contained therein, the Engineer shall promptly notify the Authority and shall follow the procedure set forth in Section 4.7 of the Project Manual.  The Authority may, at its sole discretion, modify the work schedule to incorporate an extension of time.

ARTICLE 6 
SUSPENSION OF WORK AUTHORIZATION

A. Notice.  Should the Authority desire to suspend a Work Authorization but not terminate the Contract, the Authority may verbally notify the Engineer followed by written confirmation, giving thirty (30) days notice.  Both parties may waive the thirty-day notice in writing.
B. Reinstatement.  A Work Authorization may be reinstated and resumed in full force and effect within sixty (60) business days of receipt of written notice from the Authority to resume the work.  Both parties may waive the sixty-business day notice in writing.
C. Limitation of Liability.  The Authority shall have no liability for work performed or costs incurred prior to the date authorized by the Authority to begin work, during periods when work is suspended, or after the completion of the Contract or Work Authorization.
ARTICLE 7 
CHANGES IN WORK
A. Work Previously Submitted as Satisfactory.  If the Engineer has submitted work in accordance with the terms of this Contract but the Authority requests changes to the completed work or parts thereof which involve changes to the original scope of services or character of work under the Contract, the Engineer shall make such revisions as requested and as directed by the Authority.  This will be considered as additional work and paid for as specified under Article 4F, Supplemental Work Authorizations.
B. Work Does Not Comply with Contract.  If the Engineer submits work that does not comply with the terms of this Contract, the Authority shall instruct the Engineer to make such revision as is necessary to bring the work into compliance with the Contract.  No additional compensation shall be paid for this work.
C. Errors/Omissions.  The Engineer shall make revisions to the work authorized in this Contract that are necessary to correct errors or omissions appearing therein, when required to do so by the Authority.  No additional compensation shall be paid for this work.
ARTICLE 8 
OWNERSHIP OF DATA
A. Work for Hire.  All services provided under this Contract are considered work for hire and, as such, all data, basic sketches, charts, calculations, plans, specifications, and other documents created or collected under the terms of this Contract are the property of the Authority.
B. Disposition of Documents.  All documents prepared by the Engineer and all documents furnished to the Engineer by the Authority shall be delivered to the Authority upon request by the Authority.  The Engineer, at its own expense, may retain copies of such documents or any other data which it has furnished the Authority under this Contract, but further use of the data is subject to permission by the Authority.
C. Release of Design Plan.  The Engineer (1) will not release any roadway design plan created or collected under this Contract except to its subproviders as necessary to complete the Contract; (2) shall include a provision in all subcontracts which acknowledges the Authority’s ownership of the design plan and prohibits its use for any use other than the project identified in this Contract; and (3) is responsible for any improper use of the design plan by its employees, officers, or subproviders, including costs, damages, or other liability resulting from improper use.  Neither the Engineer nor any subprovider may charge a fee for any portion of the design plan created by the Authority.

ARTICLE 9 
PUBLIC INFORMATION AND CONFIDENTIALITY
A. Public Information.  The Authority will comply with Government Code, Chapter 552, the Public Information Act, in the release of information produced under this Contract.
B. Confidentiality.  The Engineer shall not disclose information obtained from the Authority under this Contract without the express written consent of the Authority.
ARTICLE 10 
PERSONNEL, EQUIPMENT AND MATERIAL
A. Engineer Resources.  The Engineer shall furnish and maintain quarters for the performance of all services, in addition to providing adequate and sufficient personnel and equipment to perform the services required under the Contract.  The Engineer certifies that it presently has adequate qualified personnel in its employment for performance of the services required under this Contract, or it will be able to obtain such personnel from sources other than the Authority.
B. Removal of Contractor Employee.  All employees of the Engineer assigned to this Contract shall have such knowledge and experience as will enable them to perform the duties assigned to them.  The Authority may instruct the Engineer to remove any employee from association with work authorized in this Contract if, in the sole opinion of the Authority, the work of that employee does not comply with the terms of this Contract or if the conduct of that employee becomes detrimental to the work.
C. Replacement of Key Personnel.  The Engineer must notify the Authority in writing as soon as possible, but no later than three business days after a project manager or other key personnel is removed from association with this Contract, giving the reason for removal.
D. Authority Approval of Replacement Personnel.  The Engineer may not replace the project manager or key personnel, as designated in the applicable Work Authorization, without prior consent of the Authority.  The Authority must be satisfied that the new project manager or other key personnel is qualified to provide the authorized services.  If the Authority determines that the new project manager or key personnel is not acceptable, the Engineer may not use that person in that capacity and shall replace him or her with one satisfactory to the Authority within forty-five (45) days.
E. Ownership of Acquired Property.  Except to the extent that a specific provision of this Contract states to the contrary, the Authority shall own all intellectual property acquired or developed under this Contract and all equipment purchased by the Engineer or its subcontractors under this Contract.  All intellectual property and equipment owned by the Authority shall be delivered to the Authority when the contract terminates, or when it is no longer needed for work performed under this Contract, whichever occurs first.

ARTICLE 11 
SUBCONTRACTING
A. Prior Approval.  The Engineer shall not assign, subcontract or transfer any portion of professional services related to the work under this Contract unless specified in an executed Work Authorization or otherwise without prior written approval from the Authority.
B. DBE Compliance.  The Engineer’s subcontracting program shall comply with the requirements of Attachment H of the Contract (DBE Requirements).
C. Required Provisions.  All subcontracts for professional services shall include the provisions included in this Contract and any provisions required by law.  The Engineer is authorized to pay subproviders in accordance with the terms of the subcontract, and the basis of payment may differ from the basis of payment by the Authority to the Engineer.
D. Prior Review.  Subcontracts for professional services in excess of $25,000 may be reviewed by the Authority, in its sole discretion, prior to performance of work thereunder.
E. Engineer Responsibilities.  No subcontract shall relieve the Engineer of any of its responsibilities under this Contract.
ARTICLE 12 
INSPECTION OF WORK
A. Review Rights.  The Authority, TxDOT, and the U. S. Department of Transportation, when federal funds are involved, and any of their authorized representatives shall have the right at all reasonable times to review or otherwise evaluate the work performed hereunder and the premises in which it is being performed.
B. Reasonable Access.  If any review or evaluation is made on the premises of the Engineer or a subprovider, the Engineer shall provide and require its subproviders to provide all reasonable facilities and assistance for the safety and convenience of the Authority, state or federal representatives in the performance of their duties.
ARTICLE 13 
SUBMISSION OF REPORTS

All applicable study reports shall be submitted in preliminary form for approval by the Authority before a final report is issued.  The Authority's comments on the Engineer's preliminary report must be addressed in the final report.

ARTICLE 14 
VIOLATION OF CONTRACT TERMS
A. Increased Costs.  Violation of contract terms, breach of contract, or default by the Engineer shall be grounds for termination of the Contract, and any increased or additional cost incurred by the Authority arising from the Engineer's default, breach of contract or violation of contract terms shall be paid by the Engineer.
B. Remedies.  This Contract shall not be considered as specifying the exclusive remedy for any default, but all remedies existing at law and in equity may be availed of by either party and shall be cumulative.
C. Excusable Delays.  Except with respect to defaults of subproviders, the Engineer shall not be in default by reason of any failure in performance of this Contract in accordance with its terms (including any failure to progress in the performance of the work) if such failure arises out of causes beyond the control and without the default or negligence of the Engineer.  Such causes may include, but are not restricted to, acts of God or the public enemy, acts of the Government in either its sovereign or contractual capacity, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes, and unusually severe weather.
ARTICLE 15 
TERMINATION
A. Causes.  The Contract may be terminated by any of the following conditions:
(1) by mutual agreement and consent, in writing from both parties;

(2) by the Authority by notice in writing to the Engineer as a consequence of failure by the Engineer to perform the services set forth herein in a satisfactory manner;

(3) by either party, upon the failure of the other party to fulfill its obligations as set forth herein, following thirty (30) days written notice and opportunity to cure;

(4) by the Authority for reasons of its own, not subject to the mutual consent of the Engineer, by giving thirty (30) days notice of termination in writing to the Engineer;

(5) by the Authority, if the Engineer violates the provisions of Article 22, Gratuities, or Attachment H, DBE Requirements; or

(6) by satisfactory completion of all services and obligations described herein.

B. Measurement.  Should the Authority terminate this Contract as herein provided, no fees other than fees due and payable at the time of termination shall thereafter be paid to the Engineer.  In determining the value of the work performed by the Engineer prior to termination, the Authority shall be the sole judge.  Compensation for work at termination will be based on a percentage of the work completed at that time.  Should the Authority terminate this Contract under paragraph A (4) or (5) above, the Engineer shall not incur costs during the thirty-day notice period in excess of the amount incurred during the preceding thirty (30) days.
C. Value of Completed Work.  If the Engineer defaults in the performance of this Contract or if the Authority terminates this Contract for fault on the part of the Engineer, the Authority will give consideration to the following when calculating the value of the completed work:  (1) the actual costs incurred (not to exceed the rates set forth in the applicable Work Authorization) by the Engineer in performing the work to the date of default; (2) the amount of work required which was satisfactorily completed to date of default; (3) the value of the work which is usable to the Authority; (4) the cost to the Authority of employing another firm to complete the required work; (5) the time required to employ another firm to complete the work; and (6) other factors which affect the value to the Authority of the work performed.

D. Calculation of Payments.  The Authority shall use the fee structure established by the applicable Work Authorization in determining the value of the work performed up to the time of termination.  In the event that a cost plus fixed fee basis of payment is utilized in a Work Authorization, any portion of the fixed fee not previously paid in the partial payments shall not be included in the final payment.

E. Surviving Requirements.  The termination of this Contract and payment of an amount in settlement as prescribed above shall extinguish the rights, duties, and obligations of the Authority and the Engineer under this Contract, except for those provisions that establish responsibilities that extend beyond the Contract period.

F. Payment of Additional Costs.  If termination of this Contract is due to the failure of the Engineer to fulfill its Contract obligations, the Authority may take over the project and prosecute the work to completion, and the Engineer shall be liable to the Authority for any additional cost to the Authority.
ARTICLE 16 
COMPLIANCE WITH LAWS

The Engineer shall comply with all applicable federal, state and local laws, statutes, codes, ordinances, rules and regulations, and the orders and decrees of any court, or administrative bodies or tribunals in any manner affecting the performance of this Contract, including, without limitation, worker's compensation laws, minimum and maximum salary and wage statutes and regulations, nondiscrimination, and licensing laws and regulations.  When required, the Engineer shall furnish the Authority with satisfactory proof of its compliance therewith.

ARTICLE 17 
INDEMNIFICATION
A. Errors, Omissions, Negligent Acts.  The Engineer shall save harmless the Authority and its officers and employees from all claims and liability due to activities of itself, its agents, or employees, performed under this Contract, but only to the extent or degree on a comparative basis of fault resulting from an error, omission, or negligent act of the Engineer or of any person employed or contracted by the Engineer.
B. Attorney Fees.  The Engineer shall also save harmless the Authority from any and all expense, including, but not limited to, reasonable attorney fees and court costs that may be incurred by the Authority in litigation or otherwise resisting said claim or liabilities that may be imposed on the Authority to the extent caused by the Engineer’s, its agents’, subcontractors’ or employees’ error, omission, or negligent act referenced in Section 17A above.
ARTICLE 18 
ENGINEER'S RESPONSIBILITY
A. Accuracy.  The Engineer shall have total responsibility for the accuracy and completeness of the construction contract documents and related design prepared under this project and shall check all such material accordingly.  The plans will be reviewed by the Authority’s GEC, as defined in Article 19 below, for conformity with the Authority’s procedures and the terms of the Contract, as well as coordination with adjacent contracts.  Review by the GEC does not include detailed review or checking of designs or major components and related details or the accuracy with which such designs are depicted in the plans.  The responsibility for accuracy and completeness of such items shall remain solely that of the Engineer.  The Engineer shall promptly make necessary revisions or corrections resulting from its errors, omissions, or negligent acts without compensation.
B. Errors and Omissions.  The Engineer's responsibility for all questions arising from design errors and/or omissions will be determined by the Authority.  The Engineer shall not be relieved of the responsibility for subsequent correction of any such errors or omissions or for clarification of any ambiguities until after the construction phase of the project has been completed.  In the event that the Authority discovers a possible design error or omission, the Authority shall notify the Engineer and seek to involve the Engineer in determining the most effective solution with respect to time and cost, provided that the Authority shall ultimately determine the solution that is chosen.
C. Seal.  The responsible Engineer shall sign, seal and date all appropriate engineering submissions to the Authority in accordance with the Texas Engineering Practice Act and the rules of the Texas Board of Professional Engineers.

D. Resealing of Documents.  Once the work has been sealed and accepted by the Authority, the Authority, as the owner, will notify the Engineer, in writing, of the possibility that a Authority engineer, as a second engineer, may find it necessary to alter, complete, correct, revise or add to the work.   If necessary, the second engineer will affix his seal to any work altered, completed, corrected, revised or added.  The second engineer will then become responsible for any alterations, additions or deletions to the original design including any effect or impacts of those changes on the original engineer’s design.
ARTICLE 19 
ROLE OF GENERAL ENGINEERING CONSULTANT

The Authority will utilize a General Engineering Consultant (“GEC”) to assist in its management of this Contract.  The GEC is authorized by the Authority to provide the management and technical direction for this Contract on behalf of the Authority.  All the technical and administrative provisions of the Contract shall be managed by the GEC, and the Engineer shall comply with all of the GEC’s directives that are within the purview of the Contract.  Decisions concerning Contract amendments and adjustments, such as time extensions and Supplemental Work Authorizations, shall be made by the Authority; however, requests for such amendments or adjustments shall be made through the GEC, who shall forward such requests to the Authority with its comments and recommendations.  


Should any dispute arise between the General Engineering Consultant and the Engineer, concerning the conduct of this Contract, either party may request a resolution of said dispute by the Executive Director of the Authority, whose decision shall be final.  The parties shall follow the procedure set forth in Section 4.9 of the Project Manual in attempting to resolve such dispute.  Neither the GEC nor the Engineer shall submit requests for resolution without the full knowledge and consent of the other party.  

ARTICLE 20 
NONCOLLUSION
A. Warranty.  The Engineer warrants that it has not employed or retained any company or person, other than a bona fide employee working solely for the Engineer, to solicit or secure this Contract and that it has not paid or agreed to pay any company or engineer any fee, commission, percentage, brokerage fee, gifts, or any other consideration, contingent upon or resulting from the award or making of this Contract.
B. Liability.  For breach or violation of this warranty, the Authority shall have the right to annul this Contract without liability or, in its discretion, to deduct from the Contract compensation, or otherwise recover, the full amount of such fee, commission, percentage, brokerage fee, gift or contingent fee.
ARTICLE 21 
INSURANCE

The Engineer and all subcontractors and subconsultants shall furnish the Authority a properly completed Certificate of Insurance approved by the Authority prior to beginning work under the Contract and shall maintain such insurance (and the Professional Liability Insurance discussed herein) through the Contract period.  The Engineer shall provide proof of insurance in a form reasonably acceptable by the Authority.  The Engineer certifies that it has insurance coverages as follows:

A. Comprehensive General Liability Insurance or Commercial General Liability Insurance.  If coverages are specified separately, they must be at least these amounts:



Bodily Injury


$1,000,000 each occurrence


Property Damage

$1,000,000 each occurrence







$2,000,000 for aggregates

Manufacturers’ or Contractor Liability Insurance is not an acceptable substitute for Comprehensive General Liability Insurance  or Commercial General Liability Insurance.
B. Professional Liability Insurance.  Engineer shall provide and maintain professional liability coverage, with limits not less than $3,000,000 per claim and $3,000,000 aggregate.  The professional liability coverage shall protect against any negligent act, error or omission arising out of design or engineering activities, including environmental related activities, with respect to the project, including coverage for negligent acts, errors or omissions by any member of the Engineer and its subcontractors and subconsultants (including, but not limited to design subcontractors and subconsultants) of any tier.

ARTICLE 22 
GRATUITIES
A. Employees Not to Benefit.  Authority policy mandates that employees of the Authority shall not accept any benefit, gift or favor from any person doing business with or who reasonably speaking may do business with the Authority under this Contract.  The only exceptions allowed are ordinary business lunches and items that have received the advance written approval of the Executive Director of the Authority.
B. Liability.  Any person doing business with or who reasonably speaking may do business with the Authority under this Contract may not make any offer of benefits, gifts or favors to Authority employees, except as mentioned above.  Failure on the part of the Engineer to adhere to this policy may result in the termination of this Contract.
ARTICLE 23 
DISADVANTAGED BUSINESS ENTERPRISE REQUIREMENTS


The Engineer agrees to comply with the requirements set forth in Attachment H, DBE Requirements with an assigned goal or a zero goal, as determined by the Authority.
ARTICLE 24 
MAINTENANCE, RETENTION AND AUDIT OF RECORDS
A. Retention Period.  The Engineer shall maintain all books, documents, papers, accounting records and other evidence pertaining to costs incurred and services provided (hereinafter called the Records).  The Engineer shall make the Records available at its office during the Contract period and for four years from the date of final payment under this Contract, until completion of all audits, or until pending litigation has been completely and fully resolved, whichever occurs last.
B. Availability.  The Authority or any of its duly authorized representatives, the FHWA, the United States Department of Transportation, Office of Inspector General, and the Comptroller General shall have access to the Engineer’s Records which are directly pertinent to this Contract for the purpose of making audits, examinations, excerpts and transcriptions.

ARTICLE 25 
CIVIL RIGHTS COMPLIANCE
A. Compliance with Regulations. The Engineer shall comply with the regulations of the Department of Transportation, Title 49, Code of Federal Regulations, Parts 21, 24, 26 and 60 as they relate to nondiscrimination; also Executive Order 11246 titled Equal Employment Opportunity as amended by Executive Order 11375.
B. Nondiscrimination. The Engineer, with regard to the work performed by it during the Contract, shall not discriminate on the grounds of race, color, sex, or national origin in the selection and retention of subcontractors, including procurement of materials and leases of equipment.

C. Solicitations for Subcontracts, Including Procurement of Materials and Equipment. In all solicitations either by competitive bidding or negotiation made by the Engineer for work to be performed under a subcontract, including procurement of materials or leases of equipment, each potential subcontractor or supplier shall be notified by the Engineer of the Engineer’s obligations under this Contract and the Regulations relative to nondiscrimination on the grounds of race, color, sex, or national origin.
D. Information and Reports. The Engineer shall provide all information and reports required by the Regulations, or directives issued pursuant thereto, and shall permit access to its books, records, accounts, other sources of information, and facilities as may be determined by the Authority or the FHWA to be pertinent to ascertain compliance with such Regulations or directives. Where any information required of the Engineer is in the exclusive possession of another who fails or refuses to furnish this information, the Engineer shall so certify to the Authority or the FHWA, as appropriate, and shall set forth what efforts it has made to obtain the information.
E. Sanctions for Noncompliance. In the event of the Engineer's noncompliance with the nondiscrimination provisions of this Contract, the Authority shall impose such Contract sanctions as it or the FHWA may determine to be appropriate, including, but not limited to:

(1) withholding of payments to the Engineer under the Contract until the Engineer complies; and/or 
(2) cancellation, termination, or suspension of the Contract, in whole or in part.
F. Incorporation of Provisions: The Engineer shall include the provisions of Section 25A through E in every subcontract, including procurement of materials and leases of equipment, unless exempt by the Regulations or directives issued pursuant thereto. The Engineer shall take such action with respect to any subcontract or procurement as the Authority or the FHWA may direct as a means of enforcing such provisions including sanctions for noncompliance provided, however, that in the event the Engineer becomes involved in, or is threatened with, litigation with a subcontractor or supplier as a result of such direction, the Engineer may request the Authority to enter into such litigation to protect the interests of the Authority; and, in addition, the Engineer may request the United States to enter into such litigation to protect the interests of the United States.

ARTICLE 26 
PATENT RIGHTS

The Authority and the U. S. Department of Transportation shall have the royalty free, nonexclusive and irrevocable right to use and to authorize others to use any patents developed by the Engineer under this Contract.

ARTICLE 27 
COMPUTER GRAPHICS FILES

The Engineer agrees to comply with Computer Graphics Files for Document and Information Exchange documentation as provided by the Authority.

ARTICLE 28 
DISPUTES
A. Disputes Not Related to Contract Services.  The Engineer shall be responsible for the settlement of all contractual and administrative issues arising out of any procurement made by the Engineer in support of the services authorized herein.  With respect to disputes among the Engineer and its subconsultants, the Engineer shall follow the procedure set forth in the first paragraph of Section 4.9 of the Project Manual.
B. Disputes Concerning Work or Cost.  The Executive Director of the Authority shall decide all questions, difficulties and dispute of any nature whatsoever that may arise under or by reason of this Agreement, and his decision upon all claims, questions and disputes shall be final.  The Engineer shall comply with the provisions of the second paragraph of Section 4.9 of the Project Manual in proceeding with such disputes.
ARTICLE 29 
SUCCESSORS AND ASSIGNS

The Engineer and the Authority do each hereby bind themselves, their successors, executors, administrators and assigns to each other party of this Contract and to the successors, executors, administrators and assigns of such other party in respect to all covenants of this Contract.  The Engineer shall not assign, subcontract or transfer its interest in this Contract without the prior written consent of the Authority.

ARTICLE 30 
SEVERABILITY

In the event any one or more of the provisions contained in this Contract shall for any reason, be held to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality, or unenforceability shall not affect any other provision thereof and this Contract shall be construed as if such invalid, illegal, or unenforceable provision had never been contained herein.

ARTICLE 31 
PRIOR CONTRACTS SUPERSEDED

This Contract, including all attachments, constitutes the sole agreement of the parties hereto for the services authorized herein and supersedes any prior understandings or written or oral contracts between the parties respecting the subject matter defined herein.

ARTICLE 32 
CONFLICT OF INTEREST
A. Representation by Engineer.  The undersigned Engineer represents that such firm has no conflict of interest that would in any way interfere with its or its employees’ performance of services for the Authority or which in any way conflicts with the interests of the Authority.  The Authority shall exercise reasonable care and diligence to prevent any actions or conditions that could result in a conflict with the Authority’s interests.

B. Environmental Disclosure.  If the Engineer will prepare an environmental impact statement or an environmental assessment under this Contract, the Engineer certifies by executing this Contract that it has no financial or other interest in the outcome of the project on which the environmental impact statement or environmental assessment is prepared.
ARTICLE 33 
ENTIRETY OF AGREEMENT


This writing, including attachments and addenda, if any, embodies the entire agreement and understanding between the parties hereto, and there are no agreements and understandings, oral or written, with reference to the subject matter hereof that are not merged herein and superseded hereby.  No alteration, change or modification of the terms of the Contract shall be valid unless made in writing signed by both parties hereto; provided, however that the Authority shall be entitled to unilaterally make modifications to the Project Manual (Attachment D), which shall become a part of this Contract, so long as such modifications do not materially increase the Engineer’s Scope of Work or cost related to this Contact.

ARTICLE 34 
SIGNATORY WARRANTY

The undersigned signatory for the Engineer hereby represents and warrants that he or she is an officer of the organization for which he or she has executed this Contract and that he or she has full and complete authority to enter into this Contract on behalf of the firm.  These representations and warranties are made for the purpose of inducing the Authority to enter into this Contract.
ARTICLE 35 
NOTICES


All notices to either party by the other required under this Contract shall be delivered personally or sent by certified or U.S. mail, postage prepaid, addressed to such party at the following addresses:

	Engineer: 

________________________________

________________________________

________________________________

________________________________


	Authority:

________________________________

________________________________

________________________________

________________________________




All notices shall be deemed given on the date so delivered or so deposited in the mail, unless otherwise provided herein.  Either party may change the above address by sending written notice of the change to the other party.  Either party may request in writing that such notices shall be delivered personally or by certified U.S. mail and such request shall be honored and carried out by the other party.
ARTICLE 36 
BUSINESS DAYS AND DAYS

For purposes of this Contract, “business days” shall mean any day the Authority is open for business and “days” shall mean calendar days.
ARTICLE 37 
INCORPORATION OF PROVISIONS


Attachments A through D, and H, are attached hereto and incorporated into this Contract as if fully set forth herein.

ARTICLE 38 
PRIORITY OF DOCUMENTS/ORDER OF PRECEDENCE

This Contract, and each of the Attachments (together, the “Contract Documents”), are an essential part of the agreement between the Authority and the Engineer, and a requirement occurring in one is as binding as though occurring in all.  The Contract Documents are intended to be complementary and to describe and provide for a complete Contract.  In the event of any conflict among the Contract Documents or between the Contract Documents and other documents, the order of precedence shall be as set forth below:


A.
Supplemental Work Authorizations;


B.
Work Authorizations;


C.
Contract Amendments;


D.
This Contract (without Attachments A, B and D);


E.
Project Manual (Attachment D); and


F.
Services to be Provided by Engineer and Authority (Attachments A and B).

Additional details and more stringent requirements contained in a lower priority document will control unless the requirements of the lower priority document present an actual conflict with the requirements of the higher level document. Notwithstanding the order of precedence among Contract Documents set forth in this Article 38, in the event of a conflict within a Contract Document or set of Contract Documents with the same order of priority (including within documents referenced therein), the Authority shall have the right to determine, in its sole discretion, which provision applies.

IN WITNESS WHEREOF, the Authority and the Engineer have executed this Contract in duplicate.

        THE ENGINEER
CENTRAL TEXAS REGIONAL MOBILITY AUTHORITY 

______________________________

______________________________


(Signature)





(Signature)

______________________________

______________________________


(Printed Name)



Mike Heiligenstein
______________________________

______________________________


(Title)





Executive Director
______________________________

______________________________


(Date)






(Date)

Attachments and Exhibits to Contract for Engineering Services

Incorporated into the Contract by Reference

	Attachments
	Title

	A
	Services to Be Provided by the Authority

	B
	Services to Be Provided by the Engineer

	C
	Work Authorization and Supplemental Work Authorization

	D
	     [Project Name]      Project Manual

	H-FG
	Disadvantaged Business Enterprise (DBE) for Federal Funded Professional or Technical Services Contracts – See Attachment H Instructions

	H – FN
	Disadvantaged Business Enterprise (DBE) for Race-Neutral Professional or Technical Services Contracts – See Attachment H Instructions

	Exhibits
	Title

	H – 1
	Subprovider Monitoring System Commitment Worksheet

	H – 2
	Subprovider Monitoring System Commitment Agreement

	H – 3
	Monthly Progress Assessment Report

	H - 4
	Subprovider Monitoring System Final Report

	H - 5
	Federal Subproviders and Supplier Information


ATTACHMENT A

SERVICES TO BE PROVIDED BY THE AUTHORITY


(A brief summary of the Services to be Provided by the Authority must be provided in this attachment.  The Work Authorization will contain detailed information regarding said Services.)
ATTACHMENT B

SERVICES TO BE PROVIDED BY THE ENGINEER 


(A brief summary of the Services to be Provided by the Engineer must be provided in this attachment.  The Work Authorization will contain detailed information regarding said Services.)
ATTACHMENT C
WORK AUTHORIZATION

C-1

WORK AUTHORIZATION NO.  ____ 

CONTRACT FOR ENGINEERING SERVICES


THIS WORK AUTHORIZATION is made pursuant to the terms and conditions of Article 4 of the Contract for Engineering Services (the Contract) entered into by and between the Central Texas Regional Mobility Authority (the Authority) and ________________________________ (the Engineer) dated ____________________.


PART I.  The Engineer will perform engineering services generally described as __________________________ in accordance with the project description attached hereto and made a part of this Work Authorization.  The responsibilities of the Authority and the Engineer as well as the work schedule are further detailed in Exhibits A, B and C which are attached hereto and made a part of the Work Authorization. 


PART II.  The maximum amount payable under this Work Authorization is $_________________ and the method of payment is ____________________________.  This amount is based upon the Engineer’s estimated Work Authorization costs included in Exhibit D, Fee Schedule, which is attached and made a part of this Work Authorization.  The basis for payment will be as follows:__________________________________________.


PART III.  Payment to the Engineer for the services established under this Work Authorization shall be made in accordance with the appropriate sections of the Contract.


PART IV.  This Work Authorization shall become effective on the date of final acceptance of the parties hereto and shall terminate upon completion of the work, unless extended by a supplemental Work Authorization as provided in Article 4 of the Contract.

PART V.  This Work Authorization does not waive the parties' responsibilities and obligations provided under the Contract.


IN WITNESS WHEREOF, this Work Authorization is executed in duplicate counterparts and hereby accepted and acknowledged below.

      THE ENGINEER
CENTRAL TEXAS REGIONAL MOBILITY AUTHORITY 

______________________________

______________________________


(Signature)





(Signature)

______________________________

______________________________


(Printed Name)



Mike Heiligenstein
______________________________

______________________________


(Title)





Executive Director
______________________________

______________________________


(Date)






(Date)

LIST OF EXHIBITS

Exhibit A

Scope of Services to be provided by the Authority

Exhibit B

Scope of Services to be provided by the Engineer

Exhibit C

Work Schedule

Exhibit D

Fee Schedule/Budget

Attachment H-2
DBE subprovider Form
ATTACHMENT C
C-2

SUPPLEMENTAL WORK AUTHORIZATION  NO. ____

TO WORK AUTHORIZATION NO.  ____

CONTRACT FOR  ENGINEERING SERVICES


THIS SUPPLEMENTAL WORK AUTHORIZATION is made pursuant to the terms and conditions of Article 4 of the Contract for Engineering Services (the Contract) entered into by and between the Central Texas Regional Mobility Authority (the Authority) and ________________________________ (the Engineer) dated ____________________.

The following terms and conditions of Work Authorization No. ____ are hereby amended as follows:


This Supplemental Work Authorization shall become effective on the date of final execution of the parties hereto.  All other terms and conditions of Work Authorization No. ____ not hereby amended are to remain in full force and effect. 


IN WITNESS WHEREOF, this Supplemental Work Authorization is executed in duplicate counterparts and hereby accepted and acknowledged below.

      THE ENGINEER



CENTRAL TEXAS REGIONAL







MOBILITY AUTHORITY 

______________________________

______________________________


(Signature)





(Signature)

______________________________

______________________________


(Printed Name)



Mike Heiligenstein
______________________________

______________________________


(Title)





Executive Director
______________________________

______________________________

(Date)






(Date)
ATTACHMENT D

     [Project Name]      PROJECT MANUAL

ATTACHMENT H

INSTRUCTIONS

DBE PARTICIPATION

The following pages contain five (5) different Exhibits to Attachment H (inclusive of Attachment H-FG and H-FN) covering participation of DBE providers and subproviders.  The correct form to use is determined by whether or not a DBE goal has been set for the contract.  The following pages contain separate reporting forms for federally funded DBE participation.  Select the forms that are appropriate for your contract and delete the rest along with these instructions from the final contract. 

	Federally Funded Contracts

	Attachment H-FG, Disadvantaged Business Enterprise (DBE) for Federal Funded Professional or Technical Services Contracts

· This provision is applicable to federally funded contracts with assigned DBE goals.

· The appropriate forms for this provision are Exhibits H-1, H-2, H-3 , H-4 and H-5.  A copy of each form is required in the contract.

· Note: if the contract requires work authorizations, a completed Exhibit H-2 will be required with each Work Authorization, if a DBE will be performing work.  If a non-DBE subprovider is used, insert N/A (not applicable) on the line provided on the H-2 form.
· Exhibit H-3 must be submitted monthly to the Authority even if there is no invoice being submitted or subcontracting to report.

· Exhibit H-3 must be submitted with each invoice to the appropriate agency contact for payment.

	Attachment H-FN, Disadvantaged Business Enterprise (DBE) for Race Neutral Professional or Technical Services Contracts
· This provision is applicable to federally funded contracts with no DBE goal assigned.

· If no subcontractors will be used, the appropriate forms for this provision are Exhibits H-3 and H-5. A copy of each form is required in the contract.

· Note:  If subcontractors are used, the required forms would be Exhibits H-1, H-2, H-3, H-4 and H-5.  A copy of each form is required in the contract.

· Exhibit H-3 must be submitted monthly to the Authority even if there is no invoice being submitted or subcontracting to report.

· Exhibit H-3 must be submitted with each invoice to the appropriate agency contact for payment.

	Exhibit H-3, Texas Department of Transportation/Authority Subprovider Monitoring System for Federally Funded Contracts.  This is a Monthly Progress Assessment Report.

· Required for all federally funded contracts.

· This form is required monthly and must be submitted to the Authority even if there is no invoice being submitted or subcontracting to report.

· This form must be submitted with each invoice to the appropriate agency contact for payment.    

	Exhibit H-5, Federal Subprovider and Supplier Information

Required for all federally funded contracts.


ATTACHMENT H-FG
Disadvantaged Business Enterprise (DBE)

for Federal-Aid Professional or Technical Services Contracts
Special Provision
1) PURPOSE.  The purpose of this attachment is to carry out the U.S. Department of Transportation’s  (“DOT”) policy of ensuring nondiscrimination in the award and administration of DOT assisted contracts and creating a level playing field on which firms owned and controlled by minority or socially and economically disadvantaged individuals can compete fairly for DOT assisted contracts.
2) POLICY.  It is the policy of the DOT, the Central Texas Regional Mobility Authority (the “Authority”) and the Texas Department of Transportation (the “Department”) that Disadvantaged Business Enterprises (DBEs) as defined in 49 CFR Part 26, Subpart A and the Department’s Disadvantaged Business Enterprise Program (“DBE Program”), shall have the opportunity to participate in the performance of contracts financed in whole or in part with Federal funds.  The Authority and the Department previously entered into a Memorandum of Understanding Regarding the Adoption of the Texas Department of Transportation’s Federally-Approved Disadvantaged Business Opportunity Program by the Central Texas Regional Mobility Authority (the “MOU”) dated effective February 1, 2007.  The MOU provides that the CTRMA has adopted the Department’s DBE Program with the consent of the Federal Highway Administration for contracts financed in whole or in part with Federal funds. Consequently, the Disadvantaged Business Enterprise requirements of 49 CFR Part 26, and the Department’s DBE Program, apply to this contract as follows:

a. The Provider will offer Disadvantaged Business Enterprises, as defined in 49 CFR Part 26, Subpart A and the Department’s DBE Program, the opportunity to compete fairly for contracts and subcontracts financed in whole or in part with Federal funds.  In this regard, the Provider shall make a good faith effort to meet the Disadvantaged Business Enterprise goal for this contract.
b.
The Provider and any subprovider(s) shall not discriminate on the basis of race, color, national origin, or sex in the performance of this contract.  The Provider shall carry out applicable requirements of 49 CFR Part 26 in the award and administration of DOT assisted contracts.  The requirements of this Special Provision shall be physically included in any subcontract.
c. When submitting the contract for execution by the Authority, the Provider must complete and furnish Exhibit H-1 which lists the commitments made to certified DBE subprovider(s) that are to meet the contract goal and Exhibit H-2 which is a commitment agreement(s) containing the original signatures of the Provider and the proposed DBE(s).  For Work Authorization Contracts, Exhibit H-1 is required at the time of submitting the contract for execution by the Authority.  Exhibit H-2 will be required to be completed and attached with each work authorization number that is submitted for execution, if the DBE will be performing work.  Any substitutions or changes to the DBE subcontract amount shall be subject to prior written approval by the Authority. If non-DBE subprovider is performing work, insert N/A (not applicable) on the line provided.
d. Failure to carry out the requirements set forth above shall constitute a material breach of this contract and may result; in termination of the contract by the Authority; in a deduction of the amount of DBE goal not accomplished by DBEs from the money due or to become due to the Provider, not as a penalty but as liquidated damages to the Authority; or such other remedy or remedies as the Authority deems appropriate.
3) DEFINITIONS.
a. “Authority” means the Central Texas Regional Mobility Authority.

b. “Department” means the Texas Department of Transportation (TxDOT).
c. “Federal-Aid Contract” is any contract between the Authority and a Provider which is paid for in whole or in part with U. S. Department of Transportation (“DOT”) financial assistance.
d. “Provider” is any individual or company that provides professional or technical services. 
e. “DBE Joint Venture” means an association of a DBE firm and one (1) or more other firm(s) to carry out a single business enterprise for profit for which purpose they combine their property, capital, efforts, skills and knowledge, and in which the DBE is responsible for a distinct, clearly defined portion of the work of the contract and whose share in the capital contribution, control, management, risks and profits of the joint venture are commensurate with its ownership interest. 
f. “Disadvantaged Business Enterprise” or “DBE” means a firm certified as such by the Department in accordance with 49 CFR Part 26 and listed on the Department’s website under the Texas Unified Certification Program. 
g. “Good Faith Effort” means efforts to achieve a DBE goal or other requirement of this Special Provision which, by their scope, intensity, and appropriateness to the objective, can reasonably be expected to fulfill the program requirement.
h.
“Race-neutral DBE Participation” means any participation by a DBE through customary competitive procurement procedures.
i.
“DBE Liaison” shall have the meaning set forth in Section 5.e. herein.

4) PERCENTAGE GOAL.  The goal for Disadvantaged Business Enterprise participation in the work to be performed under this contract is 12.7% of the contract amount.  This goal is established in accordance with the provisions of the MOU.

5) PROVIDER’S RESPONSIBILITIES. A DBE prime may receive credit toward the DBE goal for work performed by his-her own forces and work subcontracted to DBEs.  A DBE prime must make a good faith effort to meet the goals.  In the event a DBE prime subcontracts to a non-DBE, that information must be reported to the Authority.
a. A Provider who cannot meet the contract goal, in whole or in part, shall document the “Good Faith Efforts” taken to obtain DBE participation.  The following is a list of the types of actions that may be considered as good faith efforts.   It is not intended to be a mandatory checklist, nor is it intended to be exclusive or exhaustive.  Other factors or types of efforts may be relevant in appropriate cases.  
(1) Soliciting through all reasonable and available means the interest of all certified DBEs who have the capability to perform the work of the contract.  The solicitation must be done within sufficient time to allow the DBEs to respond to it.  Appropriate steps must be taken to follow up initial solicitations to determine, with certainty, if the DBEs are interested.
(2) Selecting portions of the work to be performed by DBEs in order to increase the likelihood that the DBE goals will be achieved.  This includes, where appropriate, breaking out contract work items into economically feasible units to facilitate DBE participation, even when the Provider might otherwise prefer to perform the work items with its own forces. 
(3) Providing interested DBEs with adequate information about the plans, specifications, and requirements of the contract in a timely manner to assist them in responding to a solicitation. 
(4) Negotiating in good faith with interested DBEs by making a portion of the work available to DBE subproviders and suppliers and selecting those portions of the work or material needs consistent with the available DBE subproviders and suppliers.
(5) The ability or desire of the Provider to perform the work of a contract with its own organization does not relieve the Provider’s responsibility to make a good faith effort.  Additional costs involved in finding and using DBEs is not in itself sufficient reason for a Provider’s failure to meet the contract DBE goal, as long as such costs are reasonable.  Providers are not, however, required to accept higher quotes from DBEs if the price difference is excessive or unreasonable.
(6) Not rejecting DBEs as being unqualified without sound reasons based on a thorough investigation of their capabilities.
(7) Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or insurance as required by the recipient or Provider.
(8) Making efforts to assist interested DBEs in obtaining necessary equipment, supplies, materials or related assistance or services.
(9) Effectively using the services of available minority/women community organizations; minority/women contractors’ groups; local, state, and Federal minority/women business assistance offices; and other organizations as allowed on a case-by-case basis to provide assistance in the recruitment and placement of DBEs.
(10) If the Department’s Director of the Business Opportunity Programs Office or the Authority’s DBE Liaison determines that the Provider has failed to meet the good faith effort requirements, the Provider will be given an opportunity for reconsideration by the Department or the Authority, as appropriate. 
NOTE:  The Provider must not cause or allow subproviders to bid their services.
b. The preceding information shall be submitted directly to the Chair of the Consultant Selection Team responsible for the project.
c. The Provider shall make all reasonable efforts to honor commitments to DBE subproviders named in the commitment submitted under Section 2.c. of this attachment.  Where the Provider terminates or removes a DBE subprovider named in the initial commitment, the Provider must demonstrate on a case-by-case basis to the satisfaction of the Authority that the originally designated DBE was not able or willing to perform. 
d. The Provider shall make a good faith effort to replace a DBE subprovider that is unable or unwilling to perform successfully with another DBE, to the extent needed to meet the contract goal.  The Provider shall submit a completed Exhibit H-2 Form for the substitute firm(s).  Any substitution of DBEs shall be subject to prior written approval by the Authority.  The Authority may request a statement from the firm being replaced concerning its replacement prior to approving the substitution.
e. The Provider shall designate a DBE liaison officer (“DBE Liaison”) who will administer the DBE program and who will be responsible for maintenance of records of efforts and contacts made to subcontract with DBEs.
f. Providers are encouraged to investigate the services offered by banks owned and controlled by disadvantaged individuals and to make use of these banks where feasible.
6) ELIGIBILITY OF DBEs.
a. The Department certifies the eligibility of DBEs, DBE joint ventures and DBE truck-owner operators to perform DBE subcontract work on DOT financially assisted contracts.  Under the terms of the MOU, only DBEs certified as eligible to participate on Department roadway construction projects and listed on the Department’s website under the Texas Unified Certification Program are eligible to participate on Authority roadway construction projects.

b. This certification will be accomplished through the use of the appropriate certification schedule contained in the Department’s DBE program and adopted by the Authority under the terms of the MOU.
c. The Department publishes a Directory of Disadvantaged Business Enterprises containing the names of firms that have been certified to be eligible to participate as DBEs on DOT financially assisted contracts.  The directory is available from the Department’s Business Opportunity Programs Office.  The Texas Unified Certification Program DBE Directory can be found on the Internet at: http://www.dot.state.tx.us/services/business_opportunity_programs/tucp_dbe_directory.htm .
d. Only DBE firms certified at the time the contract is signed or at the time the commitments are submitted are eligible to be used in the information furnished by the Provider as required under Section 2.c. and 5.d. above.  For purposes of the DBE goal on this contract, DBEs will only be allowed to perform work in the categories of work for which they were certified. 
7) DETERMINATION OF DBE PARTICIPATION. A firm must be an eligible DBE and perform a professional or technical function relating to the project.  Once a firm is determined to be an eligible DBE, the total amount paid to the DBE for work performed with his/her own forces is counted toward the DBE goal.  When a DBE subcontracts part of the work of its contract to another firm, the value of the subcontracted work may be counted toward DBE goals only if the subprovider is itself a DBE.  Work that a DBE subcontracts to a non-DBE firm does not count toward DBE goals.  

A DBE subprovider may subcontract no more than 70% of a federal aid contract.  The DBE subprovider shall perform not less than 30% of the value of the contract work with assistance of employees employed and paid directly by the DBE; and equipment owned or rented directly by the DBE.  DBE subproviders must perform a commercially useful function required in the contract in order for payments to be credited toward meeting the contract goal.  A DBE performs a commercially useful function when it is responsible for executing the work of the contract and is carrying out its responsibilities by actually performing, managing, and supervising the work involved. To perform a commercially useful function, the DBE must also be responsible, with respect to materials and supplies used on the contract, for negotiating price, determining quality and quantity, ordering the material, and installing (where applicable) and paying for the material itself .  When a DBE is presumed not to be performing a commercially useful function, the DBE may present evidence to rebut this presumption.  

A Provider may count toward its DBE goal a portion of the total value of the contract amount paid to a DBE joint venture equal to the distinct, clearly defined portion of the work of the contract performed by the DBE.

Proof of payment, such as copies of canceled checks, properly identifying the Authority’s contract number or project number may be required to substantiate the payment, as deemed necessary by the Authority.
8) RECORDS AND REPORTS.
a. After submission of the initial commitment reported (Exhibit H-1), required by Section 2.c. of this attachment, the Provider shall submit Monthly Progress Assessment Reports (Exhibit H-3), after contract work begins, on DBE involvement to meet the goal and for race-neutral participation.  One copy of each report is to be sent monthly to the Authority as provided in Section 8.b. below and should also be submitted with the Provider’s invoice. Only actual payments made to subproviders are to be reported.  These reports will be required until all subprovider activity is completed.  The Authority may verify the amounts being reported as paid to DBEs by requesting copies of canceled checks paid to DBEs on a random basis.
b. DBE subproviders should be identified on the report by name, type of work being performed, the amount of actual payment made to each during the billing period, cumulative payment amount and percentage of the total contract amount.  These reports will be due within fifteen (15) days after the end of a calendar month.  Reports are required even when no DBE activity has occurred in a billing period.
c. All such records must be retained for a period of four (4) years following final payment or until any investigation, audit, examination, or other review undertaken during the four (4) years is completed, and shall be available at reasonable times and places for inspection by authorized representatives of the Authority, the Department or the DOT.
d. Prior to receiving final payment, the Provider shall submit a Final Report (Exhibit H-4), detailing the DBE payments.  The Final Report is to be sent to the Authority and one (1) copy is to be submitted with the Provider’s final invoice.  If the DBE goal requirement is not met, documentation of the good faith efforts made to meet the goal must be submitted with the Final Report.
9) COMPLIANCE OF PROVIDER.  To ensure that DBE requirements of this DOT-assisted contract are complied with, the Authority and/or the Department will monitor the Provider’s efforts to involve DBEs during the performance of this contract.  This will be accomplished by a review of Monthly Progress Assessment Reports (Exhibit H-3), submitted to the Authority by the Provider indicating his progress in achieving the DBE contract goal, and by compliance reviews conducted by the Authority or the Department.  The Monthly Progress Assessment Report (Exhibit H-3) must be submitted at a minimum monthly to the Authority, in addition to with each invoice to the appropriate agency contact. 
The Provider shall receive credit toward the DBE goal based on actual payments to the DBE subproviders with the following exceptions and only if the arrangement is consistent with standard industry practice.  The Provider shall immediately contact the Authority in writing if he/she withholds or reduces payment to any DBE subprovider. 
(1) A DBE firm is paid but does not assume contractual responsibility for performing the service;
(2) A DBE firm does not perform a commercially useful function;
(3) Payment is made to a DBE that cannot be linked by an invoice or canceled check to the contract under which credit is claimed;
(4) Payment is made to a broker or a firm with a brokering-type operation; or

(5) Partial credit is allowed, in the amount of the fee or commission provided the fee or commission does not exceed that customarily allowed for similar services, for a bona fide service, such as professional, technical, consultant, or managerial services, and assistance in the procurement of essential personnel, facilities, equipment, materials, or supplies required for performance of the contract.
A Provider’s failure to comply with the requirements of this Special Provision shall constitute a material breach of this contract.  In such a case, the Authority reserves the right to terminate the contract; to deduct the amount of DBE goal not accomplished by DBEs from the money due or to become due the Provider, not as a penalty but as liquidated damages to the Authority; or such other remedy or remedies as the Authority deems appropriate.
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ATTACHMENT H-FN

Disadvantaged Business Enterprise (DBE) for Race-Neutral Professional or Technical Services Contracts
Special Provision 

It is the policy of the DOT, the Central Texas Regional Mobility Authority (the “Authority”) and the Texas Department of Transportation (the “Department”) that Disadvantaged Business Enterprises (DBEs) as defined in 49 CFR Part 26, Subpart A and the Department’s Disadvantaged Business Enterprise Program (“DBE Program”), shall have the opportunity to participate in the performance of contracts financed in whole or in part with Federal funds and it is the DOT’s policy that a maximum feasible portion of the Department’s and the Authority’s overall DBE goal be met using race-neutral means.  The Authority and the Department previously entered into a Memorandum of Understanding Regarding the Adoption of the Texas Department of Transportation’s Federally-Approved Disadvantaged Business Opportunity Program by the Central Texas Regional Mobility Authority (the “MOU”) dated effective February 1, 2007.  The MOU provides that the CTRMA has adopted the Department’s DBE Program with the consent of the Federal Highway Administration for contracts financed in whole or in part with Federal funds. Consequently, if there is no DBE goal, the DBE requirements of 49 CFR Part 26, apply to this contract as follows: 

The Provider will offer DBEs as defined in 49 CFR Part 26, Subpart A, the opportunity to compete fairly for contracts and subcontracts financed in whole or in part with federal funds.  Race-Neutral DBE participation on projects with no DBE goal should be reported on the Exhibit H-3 Form.  Payments to DBEs reported on Exhibit H-3 are subject to the following requirements:

DETERMINATION OF DBE PARTICIPATION. 
A firm must be an eligible DBE and perform a professional or technical function relating to the project.  Once a firm is determined to be an eligible DBE, the total amount paid to the DBE for work performed with his/her own forces must be reported as race-neutral DBE participation.  When a DBE subcontracts part of the work of its contract to another firm, the value of the subcontracted work should not be reported unless the subcontractor is itself a DBE.  

A DBE subprovider may subcontract no more than 70% of a federal aid contract.  The DBE subprovider shall perform not less than 30% of the value of the contract work with assistance of employees employed and paid directly by the DBE; and equipment owned or rented directly by the DBE.  DBE subproviders must perform a commercially useful function required in the contract.  A DBE performs a commercially useful function when it is responsible for execution of the work of the contract and is carrying out its responsibilities by actually performing, managing, and supervising the work involved.  To perform a commercially useful function, the DBE must also be responsible, with respect to materials and supplies used on the contract, for negotiating price, determining quality and quantity, ordering the material, and installing (where applicable) and paying for the material itself.   When a DBE is presumed not to be performing a commercially useful function, the DBE may present evidence to rebut this presumption.  

A Provider must report a portion of the total value of the contract amount paid to a DBE joint venture equal to the distinct, clearly defined portion of the work of the contract performed by the DBE.

Proof of payment, such as copies of canceled checks, properly identifying the Authority’s contract number or project number may be required to substantiate the payment, as deemed necessary by the Authority.

The Provider and any subprovider shall not discriminate on the basis of race, color, national origin or sex in the award and performance of contracts.  These requirements shall be physically included in any subcontract.

Failure to carry out the requirements set forth above shall constitute a material breach of this contract and, may result in termination of the contract by the Authority or other such remedy as the Authority deems appropriate.




EXHIBIT H-1

Central Texas Regional  Mobility Authority
Subprovider Monitoring System

Commitment Worksheet

Contract #:
 Assigned Goal: 
%   Federally Funded 
____    State Funded 
___
Prime Provider:
 Total Contract Amount: 

Prime Provider Info:  DBE ___ HUB ___ Both ___   

Vendor ID #: _________________                DBE/HUB Expiration Date: __________________

       (First 11 Digits Only)

If no subproviders are used on this contract, please indicate by placing “N/A” on the 1st line under Subproviders.

	Subprovider(s)

(List All)
	Type

of Work
	Vendor ID #

(First 11 Digits Only)
	D=DBE

H=HUB
	Expiration Date
	$ Amount or

% of Work *

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	Subprovider(s) Contract or % of Work* Totals
	


*For Work Authorization Contracts, indicate the % of work to be performed by each subprovider.

Total DBE or HUB Commitment Dollars   $



Total DBE or HUB Commitment Percentages of Contract 
%      

 (Commitment Dollars and Percentages are for Subproviders only)

EXHIBIT H-2
Central Texas Regional Mobility Authority
Subprovider Monitoring System Commitment Agreement

This commitment agreement is subject to the award and receipt of a signed contract from the Central Texas Regional Mobility Authority.  NOTE: Exhibit H-2 is required to be attached to each contract that does not include work authorizations.  Exhibit H-2 is required to be attached with each work authorization.  Exhibit H-2 is also required to be attached to each supplemental work authorization.  If DBE/HUB Subproviders are used, the form must be completed and signed.  If no DBE/HUB Subproviders are used, indicate with “N/A” on this line: __________ and attach with the work authorization or supplemental work authorization.  
Contract #:  
   Assigned Goal: 
%        Prime Provider:


Work Authorization (WA)#:  __________   WA Amount:  _____________________    Date:  __​​​​​​​​_________

Supplemental Work Authorization (SWA) #: _____ to WA #:  _________         SWA Amount:_______________   

Revised WA Amount:  ________________      

	Description of Work
(List by category of work or task description.  Attach additional pages, if necessary.)
	Dollar Amount

(For each category of work or task description shown.)

	
	

	
	

	
	

	
	

	
	

	Total Commitment Amount (Including all additional pages.)
	$

	

	IMPORTANT: The signatures of the prime and the DBE/HUB and Second Tier Subprovider, if any (both DBE and Non-DBE) and the total commitment amount must always be on the same page.

	

	Provider Name:
Address:

Phone # & Fax #:
Email:

	Name:







(Please Print)

Title:







Signature                             Date

	DBE/HUB Sub Provider

Subprovider Name:

VID Number:

Address:

Phone # & Fax #:
Email: 
	Name:







(Please Print)

Title:






Signature                             Date

	Second Tier Sub Provider

Subprovider Name:

VID Number:

Address:

Phone #& Fax #:
Email:
	Name:







(Please Print)

Title:






Signature                             Date

	VID Number is the Vendor Identification Number issued by the Comptroller.  If a firm does not have a VID Number, please enter the owner’s Social Security or their Federal Employee Identification Number (if incorporated).


EXHIBIT H-3
Central Texas Regional Mobility Authority Subprovider Monitoring System for Federally Funded Contracts

Progress Assessment Report for month of (Mo./Yr.)  _____________/________

Contract #:


Original Contract Amount:



Date of Execution: 


Approved Supplemental Agreements:


Prime Provider: 


Total Contract Amount:



Work Authorization No. 

Work Authorization Amount:


If no subproviders are used on this contract, please indicate by placing “N/A” on the 1st line under Subproviders.

	      DBE
	All

Subproviders
	Category of Work
	Total            Subprovider Amount
	% Total Contract Amount
	Amount Paid This Period
	Amount Paid   To Date
	Subcontract  Balance Remaining

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	


Fill out Progress Assessment Report with each estimate/invoice submitted, for all subcontracts, and forward as follows:

1 Copy with Invoice - Contract Manager/Managing Office

1 Copy – CTRMA DBE Liaison, c/o PBS&J, ______________________________, Austin, Texas
I hereby certify that the above is a true and correct statement of the amounts paid to the firms listed above.

	
	
	
	
	
	
	

	Print Name - Company Official /DBE Liaison Officer
	
	Signature
	
	Phone
	
	Date

	
	
	
	
	
	
	

	Email
	
	
	
	Fax
	
	


EXHIBIT H-4

Central Texas Regional Mobility Authority
Subprovider Monitoring System

Final Report

The Final Report Form should be filled out by the Prime Provider and submitted to the Contract Manager and the CTRMA DBE Liaison for review upon completion of the contract.  The report should reflect all subcontract activity on the project.  The report will aid in expediting the final estimate for payment.  If the HUB or DBE goal requirements were not met, documentation supporting good faith efforts must be submitted.

DBE Goal:  
%
               OR
                    HUB Goal:  
%

Total Contract Amount:  $
                   Total Contract Amount:  $





Contract Number: 
 

	Vendor ID #
	Subprovider
	Total $ Amt Paid to Date

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	TOTAL
	


This is to certify that            % of the work was completed by the HUB or DBE subproviders as stated above.


By:  Prime Provider



Per: Signature

Subscribed and sworn to before me, this                day of                               , 20 __

____________________Notary Public                               County

My Commission expires:


EXHIBIT H-5

ARTICLE 39 Federal Subprovider and Supplier Information

The Provider shall indicate below the name, address and phone number of all successful and unsuccessful subproviders and/or suppliers that provided proposals/quotes for this contract prior to execution.  You may reproduce this form if additional space is needed. 

	Name
	Address
	Phone Number

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


The information must be provided and returned with the contract.

__________________________________



__________________

Signature







Date

________________________










Printed Name 



Email





Phone #
CTRMA      [Project Name]     

Contract for Engineering Services

     [Name of Firm]     
Page 16
CTRMA Contract #  ____________

